
261 

Transportation Security Administration, DHS § 1503.229 

(b) Except as otherwise provided by 
statute or rule, the proponent of a mo-
tion, request, or order has the burden 
of proof. 

(c) A party who has asserted an af-
firmative defense has the burden of 
proving the affirmative defense. 

§ 1503.225 Offer of proof. 
A party whose evidence has been ex-

cluded by a ruling of the administra-
tive law judge may offer the evidence 
for the record on appeal. 

§ 1503.226 Public disclosure of evi-
dence. 

This section applies to information 
other than Sensitive Security Informa-
tion (SSI). All release of SSI is gov-
erned by § 1503.230. 

(a) The administrative law judge may 
order that any other information con-
tained in the record be withheld from 
public disclosure. Any person may ob-
ject to disclosure of information in the 
record by filing a written motion to 
withhold specific information with the 
administrative law judge and serving a 
copy of the motion on each party. The 
party must state the specific grounds 
for nondisclosure in the motion. 

(b) The administrative law judge 
must grant the motion to withhold in-
formation in the record if, based on the 
motion and any response to the mo-
tion, the administrative law judge de-
termines that disclosure would be det-
rimental to transportation safety, dis-
closure would not be in the public in-
terest, or that the information is not 
otherwise required to be made avail-
able to the public. 

§ 1503.227 Expert or opinion witnesses. 
An employee of the agency may not 

be called as an expert or opinion wit-
ness, for any party other than the TSA, 
in any proceeding governed by this sub-
part. An employee of a respondent may 
not be called by an agency attorney as 
an expert or opinion witness for the 
TSA in any proceeding governed by 
this subpart to which the respondent is 
a party. 

§ 1503.228 Subpoenas. 
(a) Request for subpoena. A party may 

obtain a subpoena to compel the at-
tendance of a witness at a deposition or 

hearing or to require the production of 
documents or tangible items from the 
administrative law judge who is as-
signed to the case, or, if no administra-
tive law judge is assigned or the as-
signed law judge is unavailable, from 
the chief administrative law judge. The 
party must complete the subpoena, 
stating the title of the action and the 
date and time for the witness’ attend-
ance or production of documents or 
items. The party who obtained the sub-
poena must serve the subpoena on the 
witness. 

(b) Motion to quash or modify the sub-
poena. A party, or any person upon 
whom a subpoena has been served, may 
file a motion to quash or modify the 
subpoena at or before the time speci-
fied in the subpoena for compliance. 
The applicant must describe, in detail, 
the basis for the application to quash 
or modify the subpoena including, but 
not limited to, a statement that the 
testimony, document, or tangible evi-
dence is not relevant to the proceeding, 
that the subpoena is not reasonably 
tailored to the scope of the proceeding, 
or that the subpoena is unreasonable 
and oppressive. A motion to quash or 
modify the subpoena will stay the ef-
fect of the subpoena pending a decision 
by the administrative law judge on the 
motion. 

(c) Enforcement of subpoena. Upon a 
showing that a person has failed or re-
fused to comply with a subpoena, a 
party may apply to the local Federal 
district court to seek judicial enforce-
ment of the subpoena in accordance 
with 49 U.S.C. 46104. 

§ 1503.229 Witness fees. 
(a) General. Unless otherwise author-

ized by the administrative law judge, 
the party who applies for a subpoena to 
compel the attendance of a witness at 
a deposition or hearing, or the party at 
whose request a witness appears at a 
deposition or hearing, must pay the 
witness fees described in this section. 

(b) Amount. Except for an employee 
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a 
court of the United States in com-
parable circumstances. 
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